#63 2/9/65 .
Memorandum 66-1%
Subjeets Study 63(L) « Evidence Code

You will recell that the Commission directed the staff to send ¢he
letters of Mr. Justice Kaus and the staff memorands relating to Sectien ko3
of the Evidence Code to our research consultants and to other gvidence law
teachers for their comments and suggestions, Almost two monthe ago, we
sent this material to Professor Degnan, Professor Chadbourn, and te all
evidence teachers in California,

In response to this distribution, we received five letters. The lagtters
are attached and are from Professors Chadbourn, Degnan, Sherry, Hermle
{University of San Diego School of Law), and llarnoc (lastings Collegs of
Law). All five state that no change should be made in Evidence Code Section
403. (It should bs noted, however, that Professor llermle and Professor larno
apparently do net have a very good understanding of the Evidenca Code. Also,
the first portien of Professor Degnan's letter discusses matters not pertinent
to this problem,) Unless we receive some additional letters that support
the view of Mr. Justice Kaus, we do not plan to bring this matter up for
digcussion agais,

Two sdditional matters should be mentiened in connsctism with these
lettors:

1, Prefessor Chadbourn objects to eur propossd revisisn pf subdivisien
{c) of Sestien 403 (conteined in eur tentative recsmmendatien whieh we have
distributed for comments). We will take up his objectien when we scnsider
the other commgnts en the tentative reecumendation, prebably at the August

1966 meeting.




2. Professor llermlie indicates in his letter that he believes that whe.
a confession is offered and the question is whether the accused has been
warned of his constitutional rights, the guestion would be one that ultimatelw
should be decided by the jury. This 1s not correct and I have advised
Professor Ileymle that my personal opinion is that auch a decision is to be
made by the jJudge after hearing all of the evidence on hoth sides and that the
issue of sdmissibility is not to be submitted to the jury. The accused can,
of course, submit evidence to the jury on the weight to be given to the

confession, My opinion is supported by the recent decision of People v, Meles,

238 A.C.A. 249, 253, footnote 2,

The primary reason why we have prepared this memorandum for the February
meeting 18 to provide the Commission with an opportunity to discuss the
California Law Review Student Hote on the Evidence Code scheme for dealing
with presumptions (53 CAL. L. REV.1439). The Chairman has sent each of you
a copy of this excellent note. Please bring that copy to the meeting aso that
you will have it available when we discuss this matter.

The note 1s concerned with the Evidence Code provislons regarding
rebuttable presumptions in civil cases. We indicate below the matters that
are considered in the note and might be discussed at the February meeting.

1. The presumption-is-evidence doctrine, This doctrine is discussed o~

pages 1472-14'87, and the writer concludes that the Evidence Code made an
important and highly desirable change in eliminating the presumption-is-evicdence
doctrine. So far as jury instructions are concerned, he sees no problems
arising ecause of the elimination of the doctrine. Ilowever, the writer
suggests that the law relating to peremptory rulings against the party
relying on & presumpiion should have been clarified in the Evidence Code.
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The Evidence Code does not specify whet circumstances Justify granting
peremptory rulings sgainst the party relying on a presumption, This is
because we did not attempt to cover the matter of nonsuit or directed verdicts
in the Evidence Code.

The writer concludes that the law is clear on Theyer (burden of producing
evidence) presumptions. llowever, he states that the law under the Evidence
Code on Morgan (burden of proof) presumptions is not clear. See the discussion
on pages 14Th-1LEQ especially pages W77-1479, e suggests that the Evidence
Code should have clarified the law in this respect.

The staff does not believe we should insert in the Evidence Code any
provisions relating to the conditions under which a nonsuit or directed verdict
may be granted. Ilowever, if the Commission wishes to draft legislation on
this matter, the staff suggests that the Commission examine pages 1477-1479
of the law review note and pages 1065-1070 of the Commission's research study
on Burden of Producing Evidence, Burden of Proof, and Presumptions {copy
attached). The staff has some difficulty in understanding the analysis in
the law review note on this matter. We find the analysis of Professor
Chadbourn much clearer.

If the Commission decides to include sume provision on directed verdicts
and nonsuits in the statutes, the staff believes that we should include the
substance of the following rule: Where the party agsinst whom a presumption
affecting the burden of proof operates requests that the court direct a verdict
in his favor or that his opponent be nonsuited, the court shall grant such
motion cnly if, after considering all the evidence produced by the parties
on the issue, the court determines that no reasonable person could conclude
that the presumed fact exists,
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2. Are two kinds of presumptions necessary? The writer concludes that

two types of presumptions are not necessary and that the division of presumptions
into classes has created seriocus administrative difficulties. Ile suggests that
all presumptions be classified as presumptions affecting the burden of
persuasion (Morgan presumptions) as distinguished from presumptions that only
shift the burden of producing evidence. For his discussion, see pages
1450-2472,

He belleve that the Evidence Code is sound in that it provides two
types of presumptions and permits a particular presumption to be given such
effect as is appropriate for that type of presumption, In fact, the Evidence
Code would still be in the process of formulation were it not for this
solution which enabled us to develop a scheme that everyone could accept,
both those taking the Morgan view and those taking the Thayer view,

One reason for cur creation of two types of presumptions was the fact
that it was not possible to eliminate various presumptions in existing law
that same of the members of the Commissien did not consider appropriate as
presumptions. Giving these presumptions a Thayer effect permitted us to
reach an agreement on the statute,

3. 1Is the Evidence Code scheme for classifying presumptions adequate?

The writer discusses the classification scheme provided by the Evidence Code
at pages 1443-1450. Ile concludes that it will not be easy for the judges to
classify presumptions, especislly since they must often classify a presumption
in the heat of a trial.

Under Evidence Code Sections 603 and 605, the test 1s whether a presumption
was created to implement no public policy other than to facilitate the deter-
mination of the particular action in which the presumption is applied. The
writer, we believe, demonstrates thet this test is not clear enough to permit

the easy classification of some presumptions,




You will recall thet at one time the Commission considered : * .«

a test that would have permitted the classification of presumptions on the
basis of the factors listed in footnote 97 on page 1159, but this test was
rejected because it provided too vague a standard,

Although the test provided by the Evidence Code can perhaps be improved,
we believe that no test can be provided which will permit the classification
of all presumptions without the necessity of having the c¢lassification
accomplished by the California Supreme Court in at least some cases, To
minimize this problem, which we agree is a real one, we suggest that the
Commission consider undertaking to draft legislation to classify all the
gstatutory presumptions we can discover. You will recall that, et one time,
we did undertake to draft such legislation but we dropped the project when
the other demands on our time made 1t impossible to complete the.project. We
believe that such an approasch is the only one that will provide for the sure
resolution of the doubt that exists as to the proper classification of
presumptions that are not contained in the Evidence Code. 8Such a project
would, of course, be a substantial undertaking, but we could perheps draft :
gsubstantial bill in time for the 1967 legislative session if that is the
Commission's desire. Perhaps any presumption that causes controversy coul.
be dropped from the bill and the classification of such presumption could be
left to the courts. Moreover, in drafting such a bill, we could rephrase
some presumptions so that they would be statements as to which party has the
burden of proof rather than presumptions. This would be desirable in the
case of presumptions that relate to what are essentially matters of defense
in eriminal actions.

We believe that undertaking to draff such a bill iz a much better

procedure than abendoning our dual system of presumptions. One reascn the
«5-




Evidence (ode was enacted, I believe, is that there was no controveray over
our presumption scheme. To adopt either the Morgan or the Thayer view would
result in having the advocates of each view srgue its merits before the
sppropriate legislative committees.

After such a bill has been drafted, it might be possible to develep a
better test for the classification of presumptiens that have not been
clasaified by the bill.

Lk, The Section 667 presumption. Evidence Code Section 667 creates a

preaumption affecting the burden of proof. The section reads:

667. 4 person not heard from in seven years ls
presumed to be dead.

Footnote 34 in the lew review note indicates that the writer apparently
believes that the presumption provided by Section 667 should apply only in
case of an "unexplained” absence for seven years, The presumption is taken
without change from Code of Civil Procedure Sectien 1963, To edopt the view
of the author of the note, the following sentence might be added to Section 667;

This presumption does not arise if the person et the time he

was last known to be alive was a fugitive from justice or beacause

of other reamons it would be improbable that he would have been

heard from even if alive.
We do not recommend this addition. Under our present code provision, the
plaintiff is entitled to go to the jury on the issue upon showing that the
person has not been heard from in seven years. The evidence that the person
was a fugitive from justice at the time of his disappearance is evidence from
which the jury may infer that the person is alive, Since it is very difficult
to prove that a missing person is dead, the staff believes that the presumptien
should arise upon a showing that the persen has not been heard from for seven
years, that the burden of persuasion sheuld then shift to the other party,

that he should then be permitted to introduce evidence from which the trier of
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fact could infer that the person is alive, and that the ftrier of fact should
then decide the matter, giving = decision for the party against whom the
presumption operates if the trier of fact concludes that it is mere probable
than not that the person is alive.

5. Mentioning preswmtions to the jury. The writer approves the Evidence

Code scheme on this, See pages 1487-1488.,

6. Clear end convincing preof, The writer suggests that the court be

required to direct a verdict against a party who has the dburden of precf of a
fact by clear and convincing proof but fails to produce enough evidence to
support a finding of that fact by clear and cenvineing proof. ©See pages
1488-1489, We did not attempt to deal with instructicns on burden ef preef

in such detail in the Evidence Code, Moreover, the author recommends a

change in existing law that goes to directed verdicts generally, net just

to directed verdicts in cases invelving presumptions, If we undertake to

draft provisions on directed verdicts, we should alse coneider other degrees

of proof, such as "proof bayond a reasensble doubt," "proef gufficient to create
a reasonsble doﬁbt.“

7. Conflicting presumptions. The writer suggests that the Evidence

Code should contain a provision on conflicting presumptions. See peges
14891490, The Commission concluded that such a provision was unnecessery.’
We eliminated some of the presumptions that resulted in a circumatance where
conflicting presumptions were possible by providing that the presumptions
relating to due care,-sanity, and guilt of crime or wrongdoing were rules
affecting the burden of proof rather than presumptions. It is difficult

to conceive of a case where there can be conflicting presumptions under the
Evidence Code; end, if such a case arises, it would appear te be better to
pernit the court to resolve it in 1ight of the circumstances sf the particular
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cage rather than to attempt Lo formulate a general rule to deml with the
problem,

8. Prima facie evidence. Although the writer concludes that we have

clarified the law relating to prima facie evidence, he believes that we
should further clarify those particular stetutory provisiens that are
designed to provide for the admisaion of hearsay evidence rather than to
create 2 presumption. We did exactly that in the Evidence Code. If wa
undertake to classify the various statutery presumptions, we can revise

those provisions that are designed merely to make hearsay evidence admissible
to phragse them as hearsay exceptions., We doubt whether a general provision
in the Evidence Code would clarify the matter,

9. Nongtatutory presunptionsg, The writer approves our recognition

of the existence of nonstatutory presumptions and suggests ne revisions
in comnnection with this matter.

Regpectfully submitted,

John II. DeMoully
Executive Secretary




Fatn School of PBarbart Hnivergity

Cambribge 38, Mass.
Decermber 30, 1965

Joseph B, Harvey, Esquire
Assistant Execntive Secretary
California Isw Reviglon Commigsslon
Roou 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear doe:

I have been delayed in finding an opportunity to
study the material you sent me on November 26. How-
ever, I have now read the various letters and menos,
and should 1llke to make a few comments,

First, let me say, of and concerning Joe Ball's
letter of October 25, that it seems to me that Joe
rejects the bagic idea which underlies 39§ 403 and 405
of the Evidence {ode, namely that sowe preliminary
questions are for the jury, whereas others (including
the credlibility of witnesses who testify concerning
them)} are for the court. Since I approve of the Code
provisions, I, of course, disagree with Joe's view.
T™hat view, I may =244, is not in accord with the tra-
ditional law on the subject (see MeCormick, Evidence
§ 53}, Moreover, various policy considerations mili-
tate against it (ibid).

A to the questions rzised by Judge Kaus, let

me, for convenience, tle my comments to Case # 8 ,
page 8, # 63(1L) Memorandum 65-68 11/12/65. The case
presents a competency problem under the hearsay ex-
ception for adwissions. HNo relevancy problem arises.
Under Code § 403 ultimate resclution of the preliminary
uestion is committed to the jury. NWevertheless, undsr

405 1n competency problems involving other hearsay
exceptions, resolution of the preliminary questions
1s committed to the judge. The central question is
therefore whether there ls good reason for such
different treatment. I belleve that the answer to this
guestion should invelve not so much considerations of
doctrinal symmetry as practlical factors, In other
words, the deslideratum should be to construct s system
at the trial level which 1s simple, understandable,
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workable, and, of course, falr to the parties, Judged
in these terms, I think the Commission's deliberate
declision to make wmatters covered by § 403{(a}(3) and (&)
Jury questlons is a wise decision, though, of course,

I must concede that some doctrinal asymmetry is involved.

You will excuse me, I hope, for discussing this in
such a conclusory {if not, pontifical) manner. More
simply, what I'm trylng to say is that I agree with
meno 65-68, excepi as I'm now about to state.

It seems to me that & 403{c)(1} and § 433 (e}{2)
are dealling with such different watiers that, whereas
"on request shall? should be #liminated from (1),
*shall' in (2) should vemain as is, My thought is that
(2} 18 Just a special iustance of *the general power
of the Judge to direct a verdiet or finding when rea-
sonable nminds cannot differ, and it scems to me that
this should be a matter of duty rather than discretion..
(1) 4is, of course, = different kind of animal.

Very best wishes to you, the staff and members of
the Commligsion.

Sincerely yours,
N .
\t Vfr”j"l—’l

James H. Chadbourn
Pprofessor of law

r
—_
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UNIVERSITY OF CALIFORNIA, BERKELEY
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SCHOOL OF LAW (BOALT HALL)
BERKELEY, CALIFORNIA 94720

February 4, 1

Mr. Joseph Harvey

California Law Revision
Commigsion

30 Crothers Hell

Stanford University

Stanford, California

Dear Joe:

I have delayed answering your letter of Jamuary 18th because I
simply could not find sufficient time to give it the consideration it
deserves. As your letter and the accompanying documents demonstrate,
it 1s an uncommonly hard question on which men may readily differ in
Judgment. I will attempt to sketch out for you ny thought on the
correct anelysis of the problem.

The first point thet I must make is that some of *the discussion
about privilege and the case of Jackson v. Dermo is not directly rele-
vant. That is because in privilege law we are not concerned with
credibility as the ultimate gquestlons; indeed, we always essume that
tht answer to a question involving privilege would be relevant and
might, at least, be found believable. The vltimete guestion is protec-
tion of a legislatively declared policy that secrecy, in given circum-
stances, is more important than truth. It is for this reason that ve
allow the factual guestions which determine whether the privilege exists
to be decided by the Judge and the judge alone, even when he is required
to resolve the question solely upon an appreisal of the credibility of
testimony.

Jackson v. Denno situations illustrate how these two provlems can
blend into what seems like one. As is now clear, involuntary confessions
are excluded for two distinct reasons: one is that we want to discourage
application of pressure to obtain such statements, without regard to the
truth or falsity of the statement, and the other is that involuntary
statements aere quite likely to be less reliable than those voluntarily
made. BSo we are posing two separste guestions which, unfortunately,; sound
very much alike. One is addressed to the judge, who must £ind vhether
the confession was "voluntary.” If he finds that it was not, resclving
the probsbly contradictory evidence on whether coercion was applied, he
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pust exelude. This is not so much a rule against pessing the buck as it

is s requirement that the judges find the Talic vhen dealing with a rule
which has as its puwrpose zomething other than assurance of truth, which
the rule against police coercion is. The other auestion, which will be
put to the jury on virtually the sane evidence,; does perheps sound the

same as the one decided by the judge. It is nol, however; the jwry
decides whether the confession i reliable and credible, and it properly
hears snd sppraises Tor thad purpose, the very same testimony the Judge
hes alreedy passed upon. Just as the judge was not passing the buck when
he allowed the jury to hear the ssme evidence of coercion, which he rejected
in allowing the confession I8, the jury is not "second-guessing’ the judge
1f it decides to the contrary and disbelieves the confession. It is simply
deciding, on the responsibility entrusted by law 1o it, a guestion which

is uniguely jury in character.

The policy behind hearsay is almost totally one promoting credivility.
It is therefore inevitable that the jury role will be larger and the role
of the judge relatively less. I think that subsections 403(a)(3) and (&)
sppropriately recognize this difference. Once the judge has made the
threshold determination that resscnsble men could believe the evidence
offered, end from it find the disputed fact, he has peformed his funciion.
Beyond thet polnt, the jury role of assessing credibliity is controlling.
To allow the judge tc say that {to use your example) although reasonsble
men could velieve the deed to be genuine subsection (a)(3) or that the
acknowledgnent of fsult eméfiated from the defendant, but the jury wild
not be allowed to find because, on conflicting testimony, the judge does
not in fact believe it, is to deny the jury its traditionsl domain of
credibility.

Judge Kaus rightly observes that in some cases, such as the admission
exsmple, there is = danger that the Jury will ignore the instruction and
the protecting effect of the hearsay rule will be evaded. That 1z, the
jury may conclude that if somebody said the Ford went through the red
light, it probably did, and the jury may give effect to the statement
even if it should, in its deliberations, conclude that it was not the
defendant vho uttered the statement. In many cases this 1s not e prob-
lem; often & statement will be probative only if it cen be apttributed to
& certain person. But there are enough, and your example is one of them,
vhere a statement may have some probative value even when it cannot surely
be attributed to a declarant who qualifies under some hearsay exceptlon--
he is a party, or the statement is ageinst his interest, or he wes in a
state of excitement, or the like. This real problem is one which we
traditionslly attewpt to control by instructions, not by exclusions.

You will observe that some other guestions about hearsay are tradi-
tionally decided by the judge--is the declarant a party, was the state-
ment sgeinst his interest when mede, or was he then in a state of
excitement? To some extent these mre questions of law, appropriate for
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the judge rather than for the Jury. To the extent that they sre factusl,
they may invelve circumstances--caszes often determine whether a declarant
wag excited by asking whether an gvarage person would have been excited
by the eircumstances. DBut sometimes the determing factor will be mrely
Tactusl. The lmportant and pervasive distinetion, I think, is between
those fretors whiech bear upon the credibility of the declarant and those
which Invelve jury appraisal of testimony of a witness now on +the stand,
under cath and subject to cross-sxamination. 1P the witness says, "I
heard him [indicating defendant] 58y that he went through the red Iight,”
we have a pure jury question of credibility of e witness. To prove the
exlstence of & state of excitement is another matter; the jurors do not
see the declarant, and usually he was not then under osth or subject to
crose-examination. To me, this not only warrants but calle for the
distinetion drewn by § 403 and § Los,

In conclusion, I admit that my Tinal remark sbove is more applica-
tion of judgment than cold aralysis. To have analyzed the question
correctdy does not point unerringly to the correct snswer in a matter as
complicated sg this. I conceda dudge Kaus? criticism that treating the
same question in two different ways invites confusion in the courtroom.
I have already indicated that the danger that the jury will ignore the
instruction and give welght to the evidence even if it does not mgke the
requisite finding is resl, not imaginary. On the other hand, Joe Ball's
letter is not wrong in aly sense that he misses the point; he sees the

int quite clearly ang Spesks persuasively. I cannot mske the case here
f21th0ugh I cen in privilege cases) that the function of determing the
existence of foundation for s given hearsay exception is ideally for the
Judge rather than for the jury. I canassert thet our traditions apd our
case lav distinguish between those factual questions which bear upon the
reliability of an in court statement.

I have been discussing this as & Judge-jury guestion, vhich 1t is.
I don't think it is the kind of allocation that can be answered by lack-
ing tc the comstituiion or to existing case law, although I do think your

comments support the existing Code provisions. It is a guestion of Judgment,

within the range on which Judgments may reascmebly differ.
Sincerely,

R

Ronan E. Degnan
Professor of Law

RED:ma

ec:  Judge O%to Xaus
Mr. Joseph Ball
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SCHOOL OF LAW [BOALT HALL}
BERKELEY, CALIFORNIA 94720

January 21, 1966

John H. DeMoully, Esq.

Executive Secretary, California Law
Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California

Dear John:

I have read and studied your letter together with the letters
of Mr. Justice Kaus and the staif memoranda relating to Section 403
of the Evidence Code. In my judgment, the Commission's resolution
of the issue raised by Mr. Justice Kaus is the only proper one, I find
it somewhat difficult to define the principle upon which he bases his
contentions but he appears to envision a role for the judge with respect
to what may very well be substantive issues to such an extent that the
function of the jury may become a very subordinate one indeed.

The Commission's position, of course, accords with
McCormick's view that authenticity of a writing or statement is a
matter of relevance and not a question of the application of a tech-
nical rule of evidence, In such a case the issue seems clearly to
be one for resolution by the jury. The Harvey memorandum No. 65-68
makes a most convincing case for the practicality of the Commission’s
proposal in emphasizing that the trial judge need only bear in mind
that Section 403 is important only in questions of authenticity,

If you have not encountered it, Judge Merrill's treatment of

the problem in a conspiracy case accords with the Commission's
position, See Carbo v, U,S., 341 F.24 718, 735 (9th Cir, 1963).

- Cordially yours,

S
““Arthur H. Sherry
Professor of Law

and Criminology
AHS:deb




LIRIVERSITY OF SAMN DIEGO
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ALCALA PARE
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January 28, 196¢

FACULTY

Mr. John H. DeMoully

Executive Secretary

california Law Revision Commission
Room 30, Crothers Hall

Stanford Universaity

Stanford, California 24305

Dear Mr. DeMoully:

In your letter of January 17, 1266 you request my views on
the rules prescribed by sdbulvisinns {a} (3) and {a} {4} of
ridence Code Section 403.

In my opinion no revision in Section 403 of the Evidence Code
should be made. In support of my opinion, I do not consider
it essential to enter into a discussion of the pros and cons as
to what preliminary facts should be decided by the judge exclus-
ively ard what facts he should leave for the final determination
of the jury, because I consider the position taken hy the Staff
[
&

v.D

in Memrxandum 65 ~6f forth my conclusions on the subject.
1 the arguments set forth
in Just*ce }au ' 1;' e oanswer thereto., 1
feel that I could ai= > o to the matters dis-
cussed in both Staff Mencranaums snclosed n your letter.

that ithe point as to the
eing informed of his rights
i . in the San Diego
tion being raised
ports. Under the Evidence Code,
guestion valsed is one of authen-
as to whether or ncot the accused
was warned of hlS vights, it 1s a 403 guestion. If the accused
produces sufficient eviderce to sustain a finding that he wag
nct warned, the guestion goes to the jury.

One of wy former students informs
final determination of 1

under the Dorado dscision has b
Superlar Ccourt. I have reond Of

it would appear that i1f the
tication, that is, a dispute

z‘D
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Thank vou for the cpporiun _ .
matter. : VS ;

LDH/r1 Lan D. Harmle



UNIVERSITY OF CALIFGEMNIA
HASTINGS COLLLEGE OF THE LAW
PS8 MOALLISTER STREEST
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January 25, 1964

Mr. John H. Deloully
Executive Secretary,
talifornis Law Heviewe Dammizsios
RBoom 30, Lrothers Hall
Stanford University
Stanford, Califernis

Bear Mr. DeMouily:

I have your letter of January 17 and have struggled with the materials
you enclosed. I have come to the sonclusion that the differencasz between
the Commissiones's views, as stated in the Evidence Code and in the comments,

and the wiews ofF Justicze Kaus are, in the main, diffarences one fiads in the
reported decisions in this eraa of the Tow,.

3 gre in accerd in starting from the
tha preliminary fact bearing on the

ter that infiial stage Justice Xaus
£ tode.  In & substantial measure the
stive powars and fonctions of the couwrt and

The Lommission asd Jusui
preamise that the ceurt determi
authenticity of profferaed evi
exnresses differencaes with the
differences arise over the rel
the jury.

X
& ey

The broad guestion i which vwiew is s be preferred in advancing the
clarity and integrity of the law of evideacs. My isclinmation is to support
the view that the court should have the power to degide this prazliainary
fact with finality. I am inciined o 9o & step further and approve a rule
similar to the ong set out in the Unifors Bules of fvidenaa, Rules 8 and 19,
and particulariy Hule 8, which places ths respopsibiiity sn the court to parg
on the preliminary guestion af tne admissibility of evidenca. You will note,
though, the last sentence of Rule B, which provides:

HBut this rute shall not be construed to limit the right of a
party 1o introduce Gefore the jury evidence relevant ¢
weight or credibility.”

4]

When the preiiminary Fact guastion on wiizh the admissibifity of the
evidence rests 73 Tikewise an ultimate disputed Fact issue, wa are confronted
with a complicatad probies. Justics Raus has some suppert for his view. See,
for example, Matz v. United States, 158 F. Zd. 190. I believe Ruie 405 of
the Evidence Code establishes a more acceptable procedure.
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My only guestion is whather (2] needs tu ba inciuded. As 1
view this pracedure, when the existance of & preiéminary fact is dis-
puted the court will indicate whe Aas the burden of producing evidence

and who has the burdes of proaf. Ths Court, gy indigcated in {a) will

then determine the erisztence or wo1e»1=tgnc9 of the preliminary fact
and decide for 9r against the proffared evidence. If the court admits
the proffered svidence, it sheuid Aot permit the opponent to raise a
preiiminary disputz an the proponents evidente, but shouid permit the
party cfferfﬁg the evidance to produce evidence to support a verdict on
the preliminary fact issue, and avidence to support the conditicnaltly
relevant fact. The burden of quing forwsrd with the evidence would then
shift to the uppaneqtf who would bring ie the disputing evidenca. Thus
the disgpute will ia the 2nd bHe for rhe jury, and aot the court to resolve.

A

I have given you my views. My conclusion is that Evidence Code stands
in no need of change. The fode, in my opinioh 1% a3n ocutstanding achievement
in law Smprovenmnt.

Sincerely yours,

AMHsib



STATE OF CALIFORNIA

CALIFPCOCRUTA LAWY

REVISION COMMISSION

TONTATIVE RECCMMENDATION

relating to

REVISION OF TIHE EVIDEICE CODE

January 1, 1966

California Law Revision Comnmission
30 Crothers Hall
Stanford University
Stanford, California
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TERTATIVE RECOMMENDATIOH
of the
CALTFCRITTA LAW EEVISION COMMISSION
relating to

REVISION OF THE EVIDENCE CCDE

In 1965, upon the recommendation of the Law Revision Commission, the
Legislature enacted a new California Evidence Code. The effective date of the
new code was postponed until January 1967 to give lawyers and judges en
opportunity to become familiar with 1ts provisions before they were required
to apply them,

The Commission contemplated that,as lawyers and judges became familiar
with the provisions of the Evidence Code, they would find some of its pro-
vigions in need of clarification or revision. The Commission has received
and considered a number of suggesticons relating to the Evidence Code. In
the light of this consideration,the Commission recommends the following
revisions of the Evidence Code:

1. Evidence Code Section 402(b) now permits a hearing on the admissibility
of a confession or admission in a criminal case to be held in the presence of
the jury if the defendant does not object. It has been suggested that, in the

light of the comsiderations identified in Jackson v. Denno, 378 U.S. 368 (1964),

the provisions of Section 402(b) may not adequately protect the rights of

the accused. To obviate this possibility, Section 402(®b) should be revised
to reguire the preliminary hearing on the admissibility of a confession or
admission in a criminal case to be held out of the presence of the jury unless
the defendant expressly walives his right to the out-of-court hearing and

such waiver is made a matter of record.
-1-




2. Evidence Code Section 403 authorizes the judge to instruct the jury
to disregard conditionally admissible evidence unless it finds that the condi-
tion exists and requires the judge to give the instruction whenever he is
requested to do so by a party. In many situations, however, the jury's duty
to disregard conditionally admissible evidence is so clear that an
instruction to that effect is unwarranted. For example, if a party offers a
written admission purportedly signed by the adverse party and the adverse
party offers evidence that the document is a forgery, there is no reasonable
likelihood that the jury is going to consider the document as evidence of the
matters stated therein if it believes that the document is spurious.

Accordingly, Section 403 should be revised to eliminate the requirement
that an instruction must be given. The section should permit the judge to
decide in esch case whether or not an instruction is warranted.

3. Evidence Code Section 413 codifies the provision of Article I, Section
13, of the California Constitution that permits the court and counsel to
comment upon a party's failure or refusal to deny or explain by his testimony

the evidence in the case against him. In Griffin v. California, 381 U.S8, 763

(1965}, the United States Supreme Court held that such comment violates a
party's rights under the lhth Amendment of the United States Constitution

when his fallure or refusal to testify is in the exercise of his privilege to
refuse to testify against himself. The raticnale of the Griffin case may also
apply to Evidence Code Section 412, which states a rule that is similar to that
stated in Section %13,

In order that no one might be misled by the provisions of Sections 412
and 413, they should be modified to indicate that there is a constitutional
limitation on the rules they express. Conforming amendments should also be
made in Penal Code Sections 1093 and 1127,
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Y. The Evidence Code classifies rsbuttable presumptions inte two
categories and explains the manrer in which presumptions affect the fact-
finding process. See EVIDENCE CODE §§ H00-607. Although several specific
presumptions are listed and classified in the Evidence Code, the Evidence
Code does not codify most of the presumptions found in California law., It
contains only scme of the statutory presumptions that were formerly found
in the Code of Civil Procedure and a few cormon law presumptions that were
identified closely with those statutory presumptions. As they arise in the
cases, other presumptions must be classified by the courts in accordance with
the classification scheme established by the code.

Thus, the Evidence Code dces not contain any provisions specifically
mentionlig either the doctrine of res ipsa leoguitur or the presumption of
negligence that arises from proof of a violation of law. Because of the
frequency with which these rules arise in the cases, however, the Evidence
Code should deal explicitly with them in the manner recommended below.

5. Under existing California law, when the facts giving rise to the
doctrine of res ipsa logquitur have been established, a finding of negligence is
required unless the adverse party makes a requisite contrary showing. Burr

v, Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954). Under existing

California law, tco, the doctrine of res ipsa loguitur does not shift the

burden of proof. Hardin v. San Jose City Lines, Inc., 41 Cal.2d 432, 260 P.2d

63 (1953). Accordingly, under existing California law the doctrire of res ipsa
loquitur seems to function as an Evidence Code presumption affecting the
burden of producing evidence. See EVIDENCE CODE § 60h.

The cases considering res ipsa loguitur have stated, however, that the

doctrine requires the adverse party to come forward with evidence not merely
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gufficient to sustain a findirng that he was rnot negligent but sufficient to

balance the inference of negligence. See, e.g., Hardin v, San Jose City

Lines, Inc., 41 cal.2d h32, 437, 260 P.2d 63 {1953). If such statements
merely mean that the trier of fact is to follow its usual procedure in
balancing conflicting evidence--i.e., the party with the burden of proof wins
on the issue if the inference of negligence arising from the evidence in his
favor preponderates in convincing force, but the adverse party wins if it
does not--then res ipsa loguitur in the California cases deoes indeed function
exactly like an Evidence Code presumption affecting the burden of producing
evidence., If such statements mean, however, that the trier of fact must in
some mammer weigh the convineing force of the adverse party's evidence of

his freedom from negligence against the legal requirement that negligence be
found, then the doctrine of res ipsa loguitur represents a specific application
of the former rule ({repudiated by the Evidence Code) that a presumption is
"avidence"” to be weighed against the conflicting evidence. See the Comment
to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be clasgified as a
presumption affecting the burden of producing evidence to elimimate any
uncertainties concerning the manner in which it will function under the
Evidence Code. Such a classification will alsc eliminate any possible
vestiges of the "presumption is-evidence" doctrine that may now inhere in it.
The result will be thet, as under existing law, the finding of negligence is
required when the facis giving rise to the doctrine have been established unless
the adverse party comes forward with contrary evidence., If contrary evidence
is produced, the trier of fact will then be required to weigh the conflicting
evidence--deciding for the party relying on the doctrine if the inference of
negligence preponderates in convincing force, and deciding for the adverse

party if it does not. )




This classification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily available to the party against
whom the presumption operates that he is not permitted to argue that the
presumed fact does not exist unless he is willing to produce such evidence.”
Comment to EVIDENCE CODE § 603.

6. Under existing law, a presumption of negligence arises from proof
of the vioclation of a statute, ordinance, or regulation for which criminal

ganctions are imposed. Alarid v. Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958);

Tossman v, Newman, 37 Cal,2d 522, 233 P.2d 1 {1951)., 1In addition to the

violation, the party relying on the presumption must show that he is one of
the class of persons for whose benefit the statute, ordinance, or regulation
was adopted, that the accident was of the nature the enasctment was designed
to prevent, and that the violation was the proximate cause of the damage or

injury. See Richards v. Stanley, 43 Cal.2d 60, 271 P.2d 23 (1954); Nunneley

v, Edgar Hotel, 36 Cal.2d 493, 225 P.2d 497 (1950).

Recent cases seem to indicate that the presumption is now treated as one
that affects the burden of proof. In the Alarid case, the court stated that
the correct test for determining whether the presumption has been overcome
"is whether the person who has violated a statute has sustained the burden
of showing that he did what might reasonably be expected of a person of
ordinary prudence, acting under similar circumstances, who desired to comply
with the law." 50 Cal.2d 617, 624, 327 pP.2d 897 (1958). It has been held,
however, that the presumption does not shift the burden of proof to the adverse

party. Jolly v. Clemens, 28 Cal. App,24 55, 82 P.2d 51 {1938).
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The presurpticn should ke classified as a presumption affecting the
burden of proof in order to further the public polieies expressed in the
various statutes, ordinances, and regulations to which it applies.

The presumption should alse be modified by the elimination of the
requirement that the violation be subject to a criminal sanction. BSo long
as the court must find that the enactment was adopted for the protection of
the person relying on the presumption and that the wviolation was the
proximate cause of an accident of the nature that the enactment was designed
to prevent, there seems to be no purpose served by requiring the court to
find, in addition, a criminal sanction for the viclation. Frequently
noneriminal sanctions such as license revocation or suspension are far more
severe than misdemeanor penalties. Although the California cases customarily
state that a criminal sanction for the violation is necessary, nRo case
has been found holding the presumption inapplicable because of the absence

of a criminal sanction. Cf. Clinkscales v. Carver, 22 Cal.2d T2, 136 P.2d

777 {1943).

7. Evidence Code Section 776 permits a party to call the employee of
an adverse party and examine that employee as 1f under cross-examination.
Essentially, this merely means that the examiner may use leading questions
in his examination {EVIDEWCE CODE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
(EVIDEHCE COLE § ?85). If the employer-party then chooses to cross-examine
the employee, the examination must be conducted as if it were a redirect
examination, i.e., the employer is ordinarily forbidden to use leading

guestions.
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Under Code of Civil Procedure Section 2055, which Section 776 has
superseded, the employer‘'s sxamination of an erployee examined by the adverse
party under its provisions could be conducted like a cross-examination. As
a general rule, this provision of Section 2055 was undegirable, for it
permitted an employer to lsad an employee-witness even though the interests
of the employer and employes were virtually identical. This provision of
Section 2055 was of some merit, however, in litigation between an employer
and an employee. An emplcyee-wibness who is called to testify against the
employer by a co-employee may often be in sympathy with his co-worker's
cause rather than his employer's, In such = case, the employer ghould have
the right to ask the witness leading qguestions to the same extent that any
other party can cross-examine an adverse witness.

Acrcordingly, Section 776 should be amended to restore %o an employer-
party the right to use leading questions in examining an employee-witness
who is called by a co-employee Lo testify under Secticn 776.

8. The lawyer-client, vhysician-petient, ard psychotherapist-patient
privileges all protect "information transmitted" betwesn the parties.
EVIDENCE CODE §§ 952, 992, 1012, 1In addition, the physician-patient and
psychotherapist-patient privileges protect "information obtained by an
examination of the patient.” EVIDEICE CODE §§ 992, 1012. Tt has been
suggested that the guoted language may not protect a professional opinicn or
diagnosis that has been formed on the basgis of the protected communications.
If these gsections were construed to leave such opinions and diagnoses
unprotected, the privileges would be virtuelly destroyed. Therefore,
Sections 952, 992, and 1012 should be amended to make it clear that such

opinions and diagnoses are protected by these privileges.
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9. BSection 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inapplicable if the psychotherapist is appointed by
order of a court. As an exception to this general rule, Section 1017
provides in effect that the privilege applies if the court appointment was
made upon request of the lawyer for the defendant in a criminal case in order
to provide the lawyer with information needed to advise the defendant whether
to enter a plea based on insanity or to present a defense based on his
mental or emoticnal condition.

It should make no substantive difference whether an insanity plea
was made before or after the request for appointment. If the defense of
insanity is presented, there is no psychotherapist privilege. EVIDENCE CODE
§ 1016. If the defense of insanity is not presented, the defendant is in
the same position that he would be in if no plea of insanity were ever made,
and he should have available to him any privileges that would have been
applicable if no such plea had been made. Accordingly, Seetion 1017 should
be amended So that the exception for a court-appointed psychotherapist is not
applicable where the appointment was made upon request of the lawyer for a
criminal defendant in order to provide the lawyer with information needed to
advige the defendant whether to withdraw a plea based on insanity.

10. Section 1201 provides for the admission of "multiple hearsay.”

The section should be revised to clarify its meaning.

The Commission'’s recormendations would be effecituated by the enactment

of the following measure:




C

An_act to amend Sections 402, L03, W12, 413, 776, 952, 992, 1012, 1017, and

1=03 30, and ©9 odd suedizng o1k, CLE, sno 330 U2, the vidence Code,

and to zwend Secticons 1093 and 1127 of the Penzl Code, relating to evidence.

The people of the State of California do enact as follows:

ERCTION L. Section 402 of the Evidence Code is amended to read:
Loz, (a) Uhen the existence of a preliminary fact is
disputed, its existence or nonexistence shall be determined as
provided in this article.
(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hearing of the
Jury; but in a criminal action, the court shall hear and determine

the gquestion of the admissibility of a confession or admission of the

defendant out of the presence of the jury #f-any-party-po-regquests

unless the defendant expressly waives this requirement and his waiver is -

made a matter of record . -

(¢} A ruling on the admissibility of evidence implies whatever
Tinding of fact is prereguisite thereto; a separaie or formal finding

1s unnecessary unless reguired by statute,

Comment. This amendment to Section 402 is designed to provide a
criminal defendant with more adequate protection against the possible
prejudice that may result from holding a hearing on the admissibility of a

confession c¢r admission in the presence of the jury.

378 U.S. 368 (1964).

Cf. Jackson v. Derno,




SEC. 2. BSection 403 of the Lvidence Code is smerded to read; .

%03. {(a) The proponent of the proffered evidence has the
burden of producing eviderce as to the existence of the preliminary
fact, and the proffered evidence is inadmissible unless the court
finds that there is svidence sufficient to sustain a finding of the
existence of the preliminary fact, when:

(1) The relevance of the proffered evidence depends on the
existence of the preliminary fact;

(2) The preliminary fact is the personal knowledge of a witness
concerning the subject matter of his testimony;

(3) The preliminary fact is the authenticity of a writing; or

(4) The proffered evidence is of a statement or other conduct
of a particular person and the Preliminary fact is whether that person
made the statement or so conducted himself.

(b) Subject to Section 702, the court may admit conditionally
the proffered evidence under this section, subject to evidence of
the preliminary fact being supplied later in the course of the trial,

{c) 1If the court admits the proffered evidence under this section,
the court :-{1} may 5-8R4-oR-reguest-skhalls; instruct the Jury

L}l To determine whether the preliminary fact exists and to
disregard the proffered evidence unless the jury finds that the
preliminayy fact does exist.

(2) Bhall-instruet-the-jury To disregard the proffered evidence
if the court subsequently determines that a Jury could not reasonably

find that the preliminary fact exists.
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Comment. In many cases the jury's duty to disregard conditionally
admissible evidence is so clear that an instruction to this effect is
unnecessary. Therefore, subdivision (e) has been amended to delete the
requirement that such an instruction be given. Under the zmended subdivision,
the court may refuse to glve such an irgtruction when it is unnecessary to do

80,




()

98C. 3. Secticn 412 of the Cwidence Code 15 arended to read:

b12. Subject to Section Wik, if weaker and less satisfactory

evidence is offered when it was within the power of the party to

preduce stronger and more satisifuctory-evidence, the evidence offered

should be viewed with distrust.

Ccrrment. See the Comment to Section k1.
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SEC. U4, BSection 413 of the Evidence Code is asmended to read:

413, Subject to Section 414, in determining what inferences

to draw from the evidence or facts in the case against a party, the
trier of fact may consider, among other things, the party's failure
to explain or to deny by his testimony such evidence or facts in the
case against him, or his willful suppression of evidence relating

thereto, if such be the case.

Comment. See the Comment to Section 41k,
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SEC. 5. BSection 414 is added to the Evidence Code, to read:
b1h,  Instructions and comments permissible under Section
412 or ki3 are subject to any limitations provided by the Constitution

of the United States or the State of California.

Comment. Section 414 recognizes that the Constitution of the United
States or the State of California may impose limitations on the types of
instructions that may be given and the commenis that may be made under

Sections 412 and 413. See Griffin v. California, 381 U,S., 763 (1965)

(unconstitutional to permit comment on a criminal defendant's failure or
refusal to explain the evidence aggainst him when such failure or refusal is
based on the exercise of his constitutional right to refuse to testify against

himself). See also People v. Bostick, 62 Cal.2d 820, 823, 44 Cal. Lptr.

649, 402 P.2d 529 (1965)(the "comment of the prosecutor and the trial court's
instruetion herein [both relating to criminal defendant®s failure to testify]

each constituted error.").
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SEC. 6. Section 646 iz added to the Evidence Code, to read:

646, The judicial doctrine of res ipsa loguitur is a presumption
affecting the burden of producing evidence. If the facts that give
rise to the presumption are found or otherwise established in the
action and the party against whom the Presumption operates introduces
evidence which would support a finding that he was not negligent, the
court may, and on request shall, instruct the jury as to any inference

that it may draw from the facts so found or established,

Comment. Section 646 is designed to clarify the manner in which the
doctrine of res ipsa loguitur functions under the provisions of the Evidence
Code relating to presumptions.

Under the doctrine of res ipsa loquitur as developed by the California
courts, an inference arises that an injury was negligently caused by the
defendant if the plaintiff establishes three conditions:

(1) [Tlhe accident must be of a kind which ordinarily

does not occur in the absence of scmeone's negligence; (2)

it must be caused by an agency or instrumentality within the

exclusive control of the defendant} (3) it must not have been

due to any voluntary action or contribution on the part of the

plaintiff. [Ybarra v. Spangard, 25 Cal.2d 486, 4Bg, 154 p.2d
687 (1944), ]

The "inference," however, is "a special kind of inference" whose effect is
"somewhat akin to that of a prestmption”; for if the facts giving rise to the
doctrine are established, the jury is required to find the defendant negligent
unless he comes forward with evidence to rebut the inference. Burr v.

Sherwin Williams Co,, 42 Cal.2d 682, 268 p.2d 1041 {1954),

As a presumption under the Zvidence Code, the doctrine of res ipsg

loguitur will have the same procedural effect that it formerly had as a
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"mandatory inference" in the following respect: If the jury finds the
facts giving rise to the doctrine, it is required to find the defendant
negligent unless he makes the requisite contrarvy showing. See EVIDEHCE
CCDE § 6C0 and +the Conment thereto.

.Secticn E4E classifies res ipsa lzquitur as a presumption affecting the
burden of producing evidencs. Thus, the presumptive effect of the doctrine
vanishes if the deferdant comes forward with evidence to overcome the
presumption. However, the jury may still be able to draw an inference of
negligence from the facts that gave rise to the Presumption. See EVIDENCE
CODE § 604 and the Comment thereto. In rare cases, the defendant may

produce such conclusive evidence that the inference of negligence is dispelled

as a matter of law. See, e.g., Leonard v. Watsonville Community Hospital,

47 cal.2d 509, 305 P.2d 36 (1956). Bubt, except in such s case, the facts
giving rise to the doctrine will support an inference of negligence even after
its presunptive effect has dissopearsd.

Under Section 646, the court wust decide whether the defendant's evidence
attacks the elements of the doctrine or the conclusion of negligence that is
required winen the elements are estabiished, If the defendant's evidence
attacks only the elements of the doctrine, then an instructicn on what has
become known as conditional res ipsa loguitur becomes necessary. For example,
if the defendant’s evidence dces not relate to his own use of care but
relates instead to his lack of exclusive control over the instrumentality
that caused the injury, then the court must instruct the Jury that, if it
Tinds the elements of the doctrine exist, it is reguired to find that the
defendant was negligent. I the defendant offers evidence of his care, the

randatory or presumptive effect of the doctrine disappears. But if the facts
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giving rise to the doctrine would still support an inference of negligence,
Section AU6 requires the court to instruct that if the jury finds that the
elements of the doctrine exist (probability of negligence, exclusive control,
lack of voluntary action by injured person) it ray infer that the defendant
was negligent, and if this inference seems to the jury to be more persuasive
than the defendant’s evidence of his eare, the jury should find that the
defendant was negligent. In other words, the court should instruct that if
the jury, after considering the evidence (probability of negligence, ete.)
and the inference of negligence that may be drawn therefrom and weighing
it against the evidence of the defendant's exercise of care, believes that the
evidence and inference of negligence preponderates in convincing force, it
should find for the plaintiff. If after such weighing the jury cannot
decide whether it is likelier that the defendant was negligent or careful, or
if the jury believes that it is likelier that the defendant was careful, then
the jury should find for the defendant.

Whether Section 646 changes existing California law is uncertain., Tt
is clear that under the existing law, the doctrine of res ipsa loguitur does

not shift the burden of proof. Hardin v, San Jose City Lines, Inc., 41

Cal.2d 432, 260 P.2d 63 (1953). And to this extent, it is clear that Section
646 effects no change. But the cases considering res ipsa logquitur suggest that
the doctrine requires the adverse party to come forward with evidence not
merely sufficient to support a finding in his favor but sufficient to balance

the mandatory inference of negligence. Burr v. Sherwin Williams Co., 42

Cal.2d 682, 268 pP.24 1041 (1954), If this means merely that the trier of fact
is to follow its usual procedure in resolving conflicting inferences--thak
is, the party with the burden of proof wins on the issue if the inferences

arising from the evidence in his favor preporderate in convincing force, but
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the adverse party wing if they do not--then Section 6L6 makes no substantive
change in the law. If this mezns, however, that the trier of fact must in
Scme manner weigh the ccnvincing force of the adverse party's evidence against
the legal requirement that negligence be found, then Section 646 modifies
the existing law; for vnder Section 5L5 there is no legal reguirement--
either "mandatory inference" or presumption--that negligence be found after
contrary evidence has been intrzducci,

The requiremert in Section 6L6 that, upon request, an instruction be
given on the effect of res ipsa logquitur is consistent with the existing

law, See Bischoff v. NWewby's Tire Service, 166 Cal. App.2d 563, 333 P.2d

bl (1958); 36 CAL. JUR.2d, Hegligence, § 340, p. 79 (1957).

At times the doctrine of res ipse loquitur will coincide in a particular case
with another presumption or with another rule of law that requires the defendant to

discharge the burden of proof on the issue. See Prosser, Res Tpsa Logquitur

in Celifornia, 37 CALIF, L. REV. 183 (1949). In such cases the defendant

will have the burden of proof c¢n issues vwhere res ipsa loguitur appears to
_apply. Kevertheless, the only effect to pe given the doctrine of res ipsa
. loguitur itself is thait prescrited by this section.

The fact that a plaintiff may not be able %o =stablish all of the Tacts
giving rise to the presumption does not necessarily mean that he has not
produced sufficient evidence of negligence to avoid a nonsuit. The rigorous
requirements of res ipsa logquitur are merely those thet must be met to give
rise to a compelled conclusion {or presumption) of negligence in the absence
of contrary evidence. An inference of negligence nay well be warranted
from evidence that does not establish all of the elements of res ipsa loguitur.

See Prosser, Res Ipsa Loquitur in California, 37 CALIF., L., REV. 183 (1949).
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BEC. 7. Bection 559 is added to the Lvidence Code, to read:

669. (a) The failure of & person to exercise due care is
presumed if:

(1} He vioclated a statute, ordinance, or regulation of a public
entity;

(2) The violation proximately caused death or injury to person
or property;

(3) The death or injury resulted from an occurrence of the
nature which the statute, ordinance, or regulaticn was designed to
prevent; and

(4) The person suffering the death or the injury to his person
or property was one of the class of persons for whose protection the
statute, ordinance, or regulation was adcpted.

(b) This presumption may be rebutted by proof that the person
violating the statute, ordinanbe, or regulation did what might reasonably
be expected of a person of ordinary prudence, acting under similar

circumstances, who desired to comply with the law.

Comment. Section 669 codifies a frequently applied common law presumptipn

that is recognized in the California cases. Alarid v. Vanier, 50 Cal.2d 617,

327 P.2d 897 {1958). The conditions of the presurption are those that have

been developed in the California case law, See Alarid v. Vanier, 50 Cal,2d

617, 327 P.2d 897 (1958); Richards v, Stanley, 43 Cal.2d 60, 271 P.2d 23 (1954);

Munneley v. Edgar liotel, 36 Cal.2d 493, 225 P.2d 497 (1950).

Section 669 does not contain the requirement that the violation be one for

which a criminal sanction is provided. Uhether this changes existing law is

uncertain, In defining the presumpiion, most cases include the requirement of
a eriminal sanction, but no case has been found that has presented the iszue
whether the presumption may be invoked despite the lack of a criminal sanction
for the violation. But see Clinkscales v, Carver, 22 Cal.2d 72, 136, P.2d

777 (1943).

-19-




SEC. 8. Section 776 of the Fvidence Code iz amended to reads

776. {a) A party to the record of any civil action, or a
person identified with such a party, may be called and examined as
if under cross-examination by any adverse party at any time during
the presentation of evidence by the party calling the witness.

(b} A witness examined by a party under this section may be

cross-examined by all other parties to the action in such order as

the court directs; but , subject to subdivisicn (e), the witness may

be examined only as if under redirect examination by:

(1} In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness.

(2) In the case of a witness who is not & party, counsel for the
party with whom the witness is 1dentified and counsel for a party who
is not adverse to the party with whom the witness is identified.

{c) For the purpose of this section, parties repregented by the
same counsel are deemed to be a single party.

(d) For the purpose of this section, a person is identified with

a party if he is:

{1} A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent,
employee, or managing agent of the party or of a person specified
in paragraph (1}, or any public employee of a public entity when
such public entity is the party.

(3) A perscn who was in any of the relationships specified in
paragraph (2} at the time of the act or omission giving rise to the

cause of action.
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(4) A person who was in any of the relationships specified in
paragraph {2) at the time he cbiaired knowledge of the matter concerning
which he is sought to be examined under this section,.

{e) Paragraph (2) of subdivision (b)_does not require counsel for the

party with whom the witnesg is identifisd and counsel for a party who is not

adverse to the party with whem the wituess is identified to examine the

witness as if under redirect exsmination if the party who called the witness

for examination under this section:

{1) Is also a person identified with the same party with whom the witness

is identified.

{2) 3t the personal representative, heir, successor, or assignee of a

person identified with the sanme party with whom the witness is identified.

Comment, Section 776 permits a Party calling as a witness an employee
of { v. gomeone simiiarly identified in intevest with) an adverse party to
exziine the witness as if under cross-examination, i.e., to use leading
auesticas in his examination., Sectien T76 reguires the party whose employee
was thus called and examined to examine the witness ag if under redirect,
_iig;, to refrain from the ugze of leading questions, If a party is able to
persuade the court thet the uzual rule Prescribed by Section 776 is not in
the interest of justice in a particular case, the court may enlarge or
restrict the right to use leading questions as provided in Section 767,

Lthese rules are based on ths premise that crdinarily such a witness will
have a feeling of identification in the lawsult with his erployer rather than

with the other party to the acticn.




Subdivision (b) has been amended, and subdivision (e) has been added,
because the premise upon which Section 776 is based deoes not necessarily apply
when the party calling the witness is also closely identified with the
adverse party; hence, the adverse party should be entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employse sues his employer and calls a co-employee as a witnegs, there is
no reason to assume that the witness will he adverse to the employee~party and
in sympathy with the employer-party. The reverse may be the case. The
amendment to Section 776 will permit an employer, as a general rule, to use
leading questions in his cross-examination of an employee-witness who has
been called to testify under Section 776 by a co-employee. However, if the
party calling the witness can satisfy the court that the witness is in fact
identified in interest with the employer or for socme other reason is amenable
to suggestive questioning by the employer, the court may 1limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. BSee J. & B. Motors, Inc. v. Margolis, 75 Ariz. 392, 257 P.2d

588, 38 A,L.R.2d 946 (1953).
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SEC, 9. ©Section 952 of the Evidence Code is amended to read:
952. As used in this article, "confidential ccmmunication
between client and lawyer" means information transmitted between
8 client and his lawyer in the course of that relationship and
in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those
who are present to further the interest of the client in the
consultation or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes an

opinicn formed and the advice given by the lawyer in the course

of that relatiocnship.

Comment. The express inclusion of "an opinion" in the last clause
will preclude a possible construction of this section that would leave the
attorney's unccmmunicated opinion--which inecludes his impressions and
conclusions--unprotected by the privilege, Such a construction would

virtually destroy the privilege,
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SEC, 10. Section 992 of the Evidence Cede is amended to read:
992. As used in this article, "confidential ccmmunication
between patient arnd physician" means information, including
information obtained by an examination of the patient, transmitted
between a patient and his physician in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than those who are present to further the interest of the
patient in the consultation or those te whem disclosure is
reasonably necessary for the transmission of the information or
the accomplishment of the purpose for which the physician is

consulted, and includes a diagnosis made and the advice given by

the physician in the course of that relationship.

Comment. The express inclusion of "a disgnosis" in the last clause
will preclude a possible construction of this section that would leave an
uncommunicated diagnosis urprotected by the privilege. Such a construction

would virtually destroy the privilege.
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SEC, 11. Section 1012 of the Evidence Code is smended to read:
1012, As used in this article, "confidential communication
between patient and psychotherapist" means information, including
information obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons other
than those who are present to further the interest of the patient in
the consuitation or examination or those to whom disclosure is
reasonably necessary for the transmission of the information or the
accomplishment of the purpose of the consultation or examination,

and includes a diagnosis made and the advice given by the psycho-

therapist in the course of that relationship.

Comment, The express inclusion of "a diagnosis" in the last clause
will preclude a possible construction of this section that would leave an
uncormunicated diagnosis unprotected by the privilege. Such a construction

would virtually destroy the privilege.
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SEC. 12. BSection 1017 of the Evidence Code is amended to read:

1017, There is no privilege under this article if the psycho-
therapist is appointed by order of a court to examine the patient, but
this exception does net apply where the psychotherapist is appointed
by order of the court upcn the request of the lawyer for the
defendant in a criminal procesding in order to provide the lawyer
with information needed so that he may advise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotional condition.

Comment. The words "or withdraw" are added to this section to make
clear that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proczeding enters a plea based on insanity,
submits to an examination by a court-appointed psychotherapist, and later
withdraws the plea based on insanity prior to the trial on that issue. TIn
such case, since the defendant does not tender an issue based on his mental
or emotional condition at the trial, the privilege should remain applicable.
Of course, if the defendant determines to go to trial on the plea based on
insanity, the psychotherapist-patient privilege will not be appiicable.

See Section 1016.

It should be roted that violation of the constitutional right to
counsel may require the exclusion of evidence that is not privileged under
this article; and, even in cases where this constitutional right is not
violated, the protection that this right affords may require certain procedural
safeguards in the examination procedure and a limiting instruction if the

psychotherapist’s testimony is admitted. See In re Spencer, Cal.2d R
b6 Cal. Rptr. 753, 406 P.2d 33 (1965).

It is important to recognize that the attorney-client privilege may

provide protection in some cases where an exception to the psychotherapist-

patient privilege is applicable. Sze Section 952 and the Comment thereto,

See also Sections 912(d) and 954 and the Comments thereto.
w26
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SEC, 13. BSection 1201 of the Evidencs Code  is amended to read:

1201. A statement within the scope of =zn exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if ke such hearsay evidence ef-sueh
gtatemenb consists of one or more statements each of which meets the

requirements of an exception to the hearsay rule,

Ccmment. This amendment is designed to clarify the meaning of Section

1201 without changing its suvbstantive effect.

-27-
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SEC. 14. Section 1093 of the Pensl Code is amended to read:

1093. The jury having been impaneled and sworn, unless waived,
the trial must proceed in the following order, unless otherwise directed
by the court:

1. If the accusatory pleading be for a felony, the clerk must
read it, and state the plea of the defendant to the Jury, and in cases
where it charges a previous econviction, and the defendant has cenfessed
the same, the clerk in reading it shall omit therefrom all that relates
to such previous conviction. In all other cases this formality may be
dispensed with,

2. The district attorney, or other counsel for the pecple, must
open the cause and offer the evidence in support of the charge.

3.7 The defendant or his counsel may then open the defense, and
offer his evidence in support thereof.

L. The parties may then respectively offer rebutting testimony
only, unless the court, for good reason, in furtherance of justice,
rermit them to offer evidence upon their original casa,

2. Uhen the evidence is concluded, unless the case is submitted
on either side, or on both sides, without argument, the district
attorney, or other counsel for the people, and counsel for the defendant,
may argue the case to the court and jury; the district attorney, or other
counsel for the people, opening the srgument and having the right to
close. :

6. The judge may then charge the jury, and must do so on any points
of law pertinent to the issue, if requested by either party; and he may

state the testimony, and may esEment-en-the-failure-of-the~deaferdant-teo

~28.



expiain-or-deny-by-his-testimeny-any-evidenec-or-faebs-in-she-cage
against-hia;—whethef-the—éefeﬂaant—testiﬁies~er-ne%;-aaé-he-m&y
make such comment on the evidence and the testimeny and credibility
of any witness as in his opinion is necessary for the proper deter-
mination of the case and he may declare the law. At the beginning of the
trial or from time to time . during the trial, and without any request
from either party, the trial judge may give the jury such instructions
on the law applicable to the case as he may deem necessary for their
guidance on hearing the case, The trial Judge may cause copies of
instructions so given to be delivered to the Jjurors at the time they
are given,
Comment. The deleted language authorizes unconstitutional comment
upon & criminal defendant's exercise of his right to refuse to testify

against himself. See Griffin v. California, 381 U.S, 763 (1965); People

v. Bostick, 62 Cal.2d 820, 4k Cal. Rptr. 649, 402 P.2d 529 (1965).

-29-
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SEC. l5.i Section 1127 of the Penal Cods iz smended to read:

1127. All instructions given shall be in writing, unless there
is a phonographic reporter precent and he takes them down, in which
case they may be given orally; provided however, that in all
misdemeanor cases oral instructions may be given pursuant to stipulation
of the prosecuting attorney snd counsel for the defendant. In charging
the jury the court may instruet the jury regarding the law applicable
to the facts of the case, and may make such conment on the evidence
and the testimony and credibility of any witness as in its opinion
is necessery for the proper determination of the case and-in-any
eriminal-ease;—whethe%-the—defenéan%—tes%ifies-ey—aet;-hés—failufe-ta
exglain—er-te~éeny;by-his-testimeng—any-evidenee-e?-ﬁaets~in-the—ease
against~him-may-be-ee&mea%eé~u§en—by-the—eeas$ . The court shall
inform the jury in all cases that the jurors are the exclusive judges
of all questions of fact submitted to them and of the credibility
of the witnesses. Either party may present to the court any written
charge on the law, but not with respect to matters of fact, and request
that it be given. If the court thinks it correct and pertinent, it
must be given; if not, it must be refused. Upon each charge presented
and given or refused, the court must endorse and sign its decision and
o statement showing which party requested it. If part be given and part
refused, the court must distinguish, shoving by the endorsement what

part of the charge was given and what part. refused.

Comment. The deleted language authorizes unconstitutional comment upon
s criminal defendant's exercise of his right to refuse to testify against

himself. See Griffin v, California, 381 U.S. 763 (1965); Pecple v. Bostick,

62 Cal.2d 820, Wb Ccal. Rptr. 649, 402 P.2d 529 {1965} .
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